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How Big-Box Retailers 

Weaponize Old Stores 
• Merchants such as Walmart are using a novel legal tactic to lower their property taxes sharply 

• "Whether it is unfair or not doesn't have anything to do with me" 
Tucked away on the northern edge of 
Michigan's rugged Upper Peninsula, 
Sault Ste. Marie is bracing for the battle 
of its life. The tourist t o w n is heading 
to court i n early 2017 to fight Walmart 
Stores, which seeks to cut $286,000 
off its annual property tax bi l l o n a 
local store. Using what critics call the 
"dark store loophole," Walmart is fol­
lowing i n the footsteps of big-box mer­
chants including Lowe's and Target by 
arguing that its bustling store should be 
assigned about the same value for tax 
purposes as one that's been vacant for 
years, hundreds of miles away. 

The financially strapped t o w n 
of 14,000 faces legal bills o f about 
$100,000 to take o n the retailing giant. 
The cost o f the battle that started i n 
2014 already has forced local author­
ities to slash budgets for everything 
f rom senior meals and the local animal 
shelter to police and fire pensions. 

Now its leaders have decided they've 
been pushed around long enough. 
" I t is like David and Goliath," says Jim 
German, the county administrator 
i n Chippewa County, w h i c h includes 
Sault Ste. Marie. "We are going to give 
i t our best shot, because i t isn't fair." 

The city has tr ied for years to keep 
the dispute out of court to avoid the 
legal fees, agreeing w i t h Walmart i n 
2014 and 2015 to lower the store's local 
taxes by a total o f $103,000. This year, 
Walmart has gone too far, German says. 
I t wants its store, currently assessed at 
$63 a square foot, to be valued at $16 a 
square foot based o n sales of similar-
size vacant properties across the 
state-less than what some local small 
businesses pay. Chippewa County is 
hedging its bets i n case of a loss, freez­
ing salaries for all nonunion employees. 

Walmart, which annually pays 
$3-3 bi l l ion i n property taxes, state 

income taxes, and franchise taxes plus 
$15 bi l l ion i n state and local sales taxes, 
says i t pays its "fair share" of property 
tax i n Michigan based on standard 
appraisal methodology. "When we can't 
reach an agreement, we seek clarifi­
cation through the legal process for a 
fair market value of our property," says 
Walmart spokesman Lorenzo Lopez. 

The dark store tax argument has 
been gaining use since a Michigan court 
accepted it i n 2010. I n that case, the 
judge agreed that a Target store i n a 
depressed Detroit suburb was w o r t h 
about half the city's valuation. From 
that one rul ing, which turns on its 
head the traditional way municipali­
ties value businesses based on the cost 
of acquiring the land and building the 
structure, big-box retailers including 
Lowe's, Best Buy, and Menards have 
spread out across the country, taking 
to court more than 100 townships, • 



Quoted 

"In 2008 there were 12 electrified vehicles offered in 
the U.S. market, and it represented 2.3% 
of the industry. Fast-forward to 2016, there's 55 
models, and year-to-date it's 2.8%-" 
Ford CEO Mark Fields on the mismatch between strong regulatory pressure for 
automakers to produce EVs and the weaker consumer demand for the cars 

•4 cities, and counties i n at least a dozen 
states over the past four years. I n most 
cases the stores have prevailed, saving 
mill ions of dollars i n property taxes, 
according to the National Association 
of Counties. Two-thirds of Michigan's 
counties have lost more than $75 mi l l ion 
i n property taxes since 2012 as a result 
o f the rul ing. Indiana estimates it could 
lose $120 m i l l i o n i n tax revenue annu­
ally i f the strategy takes hold. 

That's left many municipalities 
scrambling to cope w i t h lost revenue. 
Library hours have been curtai led, 
roads have gone unpaved, and police 
and fire departments have made do 
w i t h aging equipment. County officials 
i n Alabama and Texas, where Lowe's 
only recently began fi l ing dark store 
suits, say they fear a similar fate. 

" I f the big-box folks do this, t h e n 
y o u ' l l have i t spill d o w n to the banks, 
the fast-food places, the drugstores," 
says Don Armstrong , p r o p e r t y tax 
commissioner for Shelby County, Ala., 
where Lowe's is pursuing a challenge. 
" I t w o u l d just m u l t i p l y and have a 
d o m i n o effect." 

Target, not ing that i t wants to 
ensure its properties are assessed at 
fair market value, said i n a statement 
that it "remains commit ted to support­
ing the communities i n w h i c h we do 
business, and this includes paying a 
fair share of p r o p e r t y taxes." 

Michael Shapiro, a Detroit real 
estate tax attorney w h o pioneered 
the dark store argument, says he's 
not insensitive to the financial needs 
of communit ies , but "whether it is 
unfair or not doesn't have anything to 
do w i t h me. I ' m just looking at what 
the law is." For more than 40 years, 
Shapiro has made a career out o f 
helping businesses challenge property 
tax bil ls . A lawyer w i t h the Detroit f i r m 

Honigman Mil ler Schwartz and Cohn, 
he made a name for himself repre­
senting car companies, successfully 
arguing their plants' taxes should be 
based o n the values of closed factories. 
Years later, he saw a similar opportu­
n i t y i n big-box stores. He made his first 
such successful case i n 2010. 

Typically, local property tax 
assessors set values of such stores 
based o n the purchase price of the 
land plus the cost o f construction, less 
depreciation. Shapiro believed a more 
accurate way to measure the value 
was to use comparable sales of similar 
properties, the way a house is valued 
for tax purposes. 

He began amassing comparable sales 
data to malee a case that the value of a 
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cific person," says Shapiro. 
There's now a thriving cottage indus­

t r y of lawyers, tax representatives, 
and appraisers helping retailers ini t i ­
ate dark store challenges. Larry Clark, 
director for strategic initiatives at the 
International Association of Assessing 
Officers i n Kansas City, Mo., says 
lawyers and tax representatives typ­
ically target smaller towns that are 
less able to mount a vigorous defense. 
"They pick the low-hanging frui t , " he 
says. " I t probably costs $50,000 or 
more to litigate one big-box chain," says 
Jack Van Coevering, who's represented 

small towns i n Michigan that have faced 
big-box valuation challenges. " I f you are 
a township w i t h a whole bunch of these 
properties, imagine that." 

Towns can find it hard to attract 
companies to fill vacant buildings that 
bring d o w n valuations. Often a closed 
store has deed restrictions that prevent 
another big-box retailer from moving 
i n , sometimes for years, significantly 
l imit ing the pool o f potential buyers. 
Buildings can sit vacant for years and 
deteriorate or end up repurposed for 
low-revenue uses such as roller-skating 
rinks or flea markets. 

Probably no community has suffered 
more f rom Shapiro's brainchild than 
Marquette, a three-hour drive west of 
Sault Ste. Marie. I n 2012, Lowe's argued 
that its two-year-old store there, w h i c h 
cost about $10 m i l l i o n to b u i l d , was 
w o r t h just $3.5 m i l l i o n based on the 
resale value of shuttered big-box stores 
i n other parts of the state. A judge w i t h 
the Michigan Tax Tribunal agreed, and 
Lowe's tax bi l l was slashed by two-
thirds, forcing Marquette to pay the 
company nearly $450,000 i n back taxes 
and lowering its tax bi l l by more than 
$150,000 a year going forward. 

"Lowe's pays property tax, income 
tax, sales and use tax, and, just like 
homeowners, we want to be taxed 
o n the fair value of our buildings and 
land," the retailer said i n a statement. 
"It 's Lowe's intent ion to always pay our 
fair share of taxes." 

The home center chain's suit opened 
the floodgates for Marquette's other 
retail chains. Even car dealerships 
made the same case. I n the almost five 
years since, the t imber and m i n i n g 
c o m m u n i t y on the edge of Lake 
Superior has lost more t h a n $2 m i l l i o n 
i n property tax revenue f r o m retailers 
including Target, Best Buy, and Kohl 's . 



Shortly after the rul ing, a county-
funded group home for troubled teens 
was forced to close, and the local l ibrary 
has slashed its hours. Ron DeMarse, 
the township's fire chief, worries his 
23-year-old fire truck and battered 
two-way radios won' t weather another 
winter. That would be a disaster, since 
he has no money left to replace them. 
DeMarse says the $56,000 he's lost i n 
this year's budget from Lowe's tax chal­
lenge w o u l d have been enough to cover 
annual payments o n a new engine to 
replace his aging one-the only truck 
the department has w i t h a p u m p and 
ladder large enough to put out a fire 
at a building the size of Lowe's. Now 
his only opt ion is a ballot initiative that 
would raise the needed money from the 
township's residents. "Maybe we just 
won't replace i t , " he says, and Lowe's 
might be forced to pay higher insurance 
premiums. "Maybe that w o u l d be fair." 

Sentiments are equally raw i n Sault 
Ste. Marie, where civic leaders are 
gearing up to keep its tax dollars i n 
t o w n rather than hand them back to 
Walmart. " I t is an attack o n all the 
services we provide: the sheriff's 
department, the health department, 
the schools, everyone is going to 
suffer here," Chippewa County 
Commissioner Jim M a r t i n t o l d res­
idents at a recent county meeting. 
"That money w i l l leave our commu­
n i t y and go to their corporate offices." 
—Shannon Pettypiece 

The bottom line Big-box retailers are often thriving 
businesses. Now some are petitioning to pay the 
same property tax as shuttered stores. 


